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The Opinion of the Court was delivered PER CURIAM.

CHIEF JUSTICE DAVIS concurs and reserves the right to file
aconcurring opinion.

JUSTICE STARCHER dissents and reserves the right
to file a dissenting opinion.

JUSTICE ALBRIGHT concurs, in part, and dissents, in part,
and reserves the right to file a separate opinion.



SYLLABUS

“When this Court reviews challenges to the findings and conclusions of the
circuit court, atwo-prong deferentia standard of review is applied. We review the final order
and the ultimate disposition under an abuse of discretion standard, and we review the circuit
court’s underlying factual findings under a clearly erroneous standard.” Syllabus Point 1,

McCormick v. Allstate Insurance Company, 197 W. Va. 415, 475 S.E.2d 507 (1996).



Per Curiam:

Thisisan apped by the guardian ad litem for Destiny AsiaH., an infant child,
from adecision of the Circuit Court of Cabell County holding that Destiny AsiaH. was not a
neglected and abandoned child and holding that she should be returned to the custody of her
natural mother, ShacaraH." The guardian ad litem, on appeal, claims that the evidence shows
that Destiny AsiaH. was neglected and abandoned and that the circuit court erred in ruling that

she was not.

l.
FACTS

The child whose custody isin issuein this case, Destiny AsiaH., was born in
Floridaon February 13, 2001. Shortly after her birth, Destiny’ s mother, ShacaraH., met alady
inFloridanamed K. T. K. T. wasaresident of Huntington, West Virginia, but was visiting her

son at the time.

Atacertain point, K. T. decided to return to West Virginiaand invited ShacaraH.

and Destiny Asia H. to accompany her.

'Actually two petitions for appeal werefiled in thismatter, one by the guardian ad litem,
and oneby K. T., theindividual who had actual custody of the child at the time of theinstitution
of the original neglect and abandonment proceeding. Since the issues and facts are the same,
the Court has treated the two petitions as a single appeal .
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Upon arriving in West Virginia, ShacaraH. and Destiny AsiaH. originally lived
withK. T.inK. T. 'shome. Eventualy, however, they moved out and moved into an apartment.
In June 2001, Shacara H. decided to return to Florida. At the time, she told K. T. that she
intended to return in about aweek and asked if K. T. would care for Destiny AsiaH. during her

absence. K. T. agreed.?

Shacara H. did not return in one week, and, in fact, did not return during the
following four months. Over that period of time, although she called K. T. approximately six
times, she provided no financial support for Destiny AsiaH., and she provided K. T. with no

information regarding her whereabouts.

In October 2001, K. T. approached the West Virginia Department of Health of
Human Resources to request financial assistance for Destiny Asia H. At the time, she
indicated that it would be difficult for her to continue to care for Destiny AsiaH. without such

assistance.

Based on the information that the whereabouts of Shacara H. were at the time

unknown, aswell as the fact that she had been absent for approximately four months and had

“Before leaving, ShacaraH. provided K. T. with a Power of Attorney authorizing her to
act in loco parentis. Although the Power of Attorney extended from June 26, 2001, to June
26, 2005, it is clear from the record that the understanding between ShacaraH. and K. T. was
that Shacara would return in about a week.



failed to provide K. T. with the means of contacting her, the Department of Health and Human
Resources on October 29, 2001, filed an abuse and neglect petition alleging that Destiny Asia

H. had been neglected and abandoned.

A preliminary hearing was held in the matter on November 5, 2001, and at that
hearing, the circuit court ruled that there was probable cause for the taking of Destiny Asia H.

The court also scheduled an adjudicatory hearing in the matter for January 14, 2002.

By the time of the adjudicatory hearing, some information regarding the
whereabouts of Destiny’ s mother, ShacaraH., had been developed and counsel for ShacaraH.
moved for a continuance to allow time for Shacara H. to travel from Floridato West Virginia
so that she could be heard. The circuit court granted the motion, and the adjudicatory hearing

was reset for January 28, 2002.

Shacara H. returned to West Virginia and attended the adjudicatory hearing on
January 28, 2002. Thiswas the first time she had returned to West Virginiasince leaving in
late June 2001. At the hearing, evidence was adduced describing how Shacara H. had met K.

T., and how she and Destiny Asia H. had accompanied K. T. to West Virginia.

Additional evidence showed that ShacaraH. had only rarely called to check on

Destiny Asia H. between June 26 when she left West Virginia, and October 2001, when the
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neglect petition was filed, and that thereafter she had not called at all. Evidence was also
introduced showing that she had not provided any financial support for Destiny AsiaH. during
the time of Destiny’ s stay with K. T. The evidence also showed that Destiny AsiaH. was four
and one-half months old when Shacara H. |eft for Florida, and that ShacaraH. had not seen her

for afull seven-month period thereafter.

After reviewing the evidence, thecircuit court, while recognizing that ShacaraH.
had physicaly left West Virginiaand Destiny AsiaH., also noted that the child had been left
inthe care of K. T. who appropriately cared for her and had not neglected or abused her. The
court stated: “The evidence before the Court is not sufficient to prove abandonment to any
extent. Instead, what happened was atransfer of guardianship.” The Court aso found that the
Department of Health and Human Resources had acted properly in taking custody of Destiny

AsiaH., but that its actions had been based on miscommunications.

Subsequent to the entry of the final order in the case, information was produced
by the State of Floridarelating to ShacaraH. and her care of Destiny AsiaH. in Florida. That
information showed that Shacara H. suffers from a mental disability. The information also
showed that in May 2001, Destiny Asia H. was hospitalized in Florida due to weight loss,
apparently due to malnutrition, and that at that time she had not receive the appropriate shots.
Additionaly, there is also some suggestion that Shacara H. had been attending, but stopped

attending, parenting classes.



In the present proceeding, the guardian ad litem and K. T. claim that the circuit

court erred in failing to find Destiny AsiaH. neglected and abandoned.

.
STANDARD OF REVIEW

In In Re: Beth Ann B., 204 W. Va. 424, 513 S.E.2d 472 (1998), this Court
indicated that in a child abuse and neglect case the Court employs the two-pronged standard
of review set forth in Syllabus Point 1 of McCormick v. Allstate Insurance Company, 197
W. Va. 415, 475 S.E.2d 507 (1996):

When this Court reviews challenges to the findings and
conclusions of the circuit court, atwo-prong deferential standard
of review isapplied. We review the final order and the ultimate
disposition under an abuse of discretion standard, and we review
the circuit court’s underlying factual findings under a clearly
erroneous standard.

1.
DISCUSSION

For the purposes of child abuse and neglect proceedings, the West VirginiaCode
defines as neglected child as a child:

Whose physical or mental health is harmed or threatened by a
present refusal, failure or inability of the child’'s parent, guardian
or custodian to supply the child with necessary food, clothing,
shelter, supervision, medical care or education, when such
refusal, failure or inability is not due primarily to a lack of
financial means on the part of the parent, guardian or
custodian. . . .



W. Va. Code 49-1-3(h)(1)(A).

The facts in the present case show that Shacara H. left Destiny Asia H.
temporarily in the custody of K. T. with the understanding that ShacaraH. would return in about
aweek. Shefailed to return during that time, and, in fact, had not returned some four months
later. Thus, the length of her absence before the bringing of the present proceeding was some
fifteen to sixteen times what was contemplated when K. T. initially undertook to care for the

child.

During the absence, ShacaraH. maintained some sporadic contact with K. T. but
provided nothing toward the support or care of the child. Eventually, the sporadic contact
ceased, and Shacara H. failed to provide K. T. with information as to her whereabouts or asto

how she could be contacted.

The circuit court, as has previously been stated, found that Shacara H. did not
abandon Destiny AsiaH. but transferred her “guardianship.” 1n reviewing the facts presented,
the Court believes that those facts show clearly and convincingly that initially ShacaraH. did
temporarily transfer custody to K. T. who, it appears from the evidence, adequately cared for
the child. Thus, the evidence, in this Court’ s view, supports afinding that in June 2001, when
Shacara H. initialy returned to Florida, she did not abandon, or neglect, Destiny AsiaH., as

contemplated by W. Va. Code 49-1-3(h)(1)(A).
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The facts al'so show clearly and convincingly that it was contemplated that the
initial transfer was to be for a limited time only, and Shacara’' s absence extended far beyond
her initially anticipated return date. If she had not returned precisely upon the date fixed for
her return, but within areasonable time thereafter, in the Court’ s view, there would be afactual
question as to whether she had abandoned or neglected Destiny AsiaH. However, Shacara's
lengthy absencein the present case, in this Court’ s view, extended so far beyond the originally
contemplated period as to throw into question her intent to return, her motivation to provide

for the care of Destiny AsiaH., and Destiny’s actual future.

While there may have been aninitia custodia arrangement, the evidence shows
that that arrangement was to be of limited duration, and after the expiration of the limited
period of time, there is no evidence that Shacara H. made any additional arrangement or
showed any substantial interest in the welfare of the child. Eventually, she even ceased to

contact K. T. or keep K. T. informed of her whereabouts.

Overdl, thisCourt believesthat the facts as devel oped show that Destiny AsiaH.
was abandoned and neglected, not when Shacara H. initially left for Florida, but when her stay
exceeded what was contemplated and when she alowed thethread of potential contact between
her and the child’ sactual care giver to break. Under the circumstances, this Court believes that
thecircuit court erred in failing to hold that Destiny AsiaH. was an abused and neglected child

within the meaning of the statute.



For the reasons stated, the judgment of the Circuit Court of Cabell County is
reversed, and this case is remanded with directions that the circuit court enter an order granting

the petition of the West Virginia Department of Health and Human Resources.

Reversed and remanded
with directions.
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Albright, Justice, concurring in part, and dissenting in part:

While | concur with the majority’s determination that Destiny should not be
returned to her mother (ShacaraH.), | must respectfully dissent from the mgjority’s conclusion
that the facts establish that Destiny was neglected within the meaning of West Virginia Code
§49-1-3(h)(1) (1999) (Repl.Vol.2001). The statuteis clear regarding what conduct amounts
to neglect:

(h)(1) “Neglected child” means a child:

(A) Whose physical or mental health is harmed or
threatened by a present refusal, failure or inability of the child's
parent, guardian or custodian to supply the child with necessary
food, clothing, shelter, supervision, medical care or education,
when such refusal, failure or inability is not due primarily to a
lack of financial means on the part of the parent, guardian or
custodian; or

(B) Who is presently without necessary food, clothing,
shelter, medical care, education or supervision because of the
disappearance or absence of the child's parent or custodian].]

W.Va Code § 49-1-3(h)(1) (A), (B).

Under these standards, the lower court was correct in determining that Destiny

was not a“neglected child.” Seeid. Thereisnoindication in the record that the care Destiny
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received was inadequate at the time the petition was filed and she was residing with her
guardian and custodian K. T., or that she was then without the necessary food, clothing, shelter,
supervision, or medical care. Id. K.T. was presumably taking good care of, or at |east adequate
care of, Destiny, as the lower court specifically found that “[t]here has been no showing of

abuse or neglect on the part of the guardian, Kim T.”

In its rush to approve this child’s remova from her caretaker’s home, the
majority has concluded, with little discussion of the law, that Shacara S. abandoned Destiny for
purposes of our neglect statutes. See W.Va. Code 88 49-6-1 to -12 (Repl.Vol.2001).
Unfortunately, the term “abandonment” is not defined within the sections of the Code that
address abuse and neglect other than for purposes of an emergency taking Situation. SeeW.Va
Code § 49-6-9 (1980) (Repl.Vol.2001) (defining “abandoned” as “without supervision . . . for
an unreasonable period of timein light of the child's age and the ability to care for himself or
herself in circumstances presenting an immediate threat of serious harm to such child”); cf.
W.Va Code 88 48-22-102, -306 (2001) (providing definition of abandonment for purposes
of adoption law and identifying conduct presumptively constituting abandonment). Given this
statutory omission, this Court has on occasion looked to the definition provided in the
adoption statutes for guidance in specific cases. See Sate ex rel. Paul B. v. Hill, 201 W.Va.
248, 496 S.E.2d 198 (1997) (involving issue of whether voluntary relingquishment of parental
rights incident to adoption placement could constitute abandonment for abuse and neglect

purposes). That definition identifies as abandonment “any conduct . . . that demonstrates a
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settled purpose to forego all duties and relinquish al parental claims to the child.” W.Va

Code § 48-22-102.

Based on the mother’ s execution of a Power of Attorney and, apparently, the
intermittent, abeit limited, contact that Shacara S. had with Destiny during the months she
resided in Florida, the trial judge viewed the evidence in this case as not rising to the level of
abandonment. While enunciating the proper standard for reversing the lower court’s finding
of fact, the mgority fails to state that the lower court was clearly erroneous in its

determination regarding the issue of abandonment.! Interestingly, the mgjority suggests that

This case aptly illustrates the point made by Justice Starcher, who joinsin this
concurrence and dissent, in Sate of West Virginiav. Julie G., 201 W.Va. 764, 500 S.E.2d 877
(1997), when he observed how a double standard appears at times to exist with regard to the
level of deference this Court givesto circuit court decisions regarding neglect findings:

When circuit judges determine that a child is neglected, or
that parental rights be terminated, the decisions of this court
often (and in my view quite properly) state that in these difficult
cases we must give deference to the circuit court’s perception
and weighing of the evidence. Why? Because the judges see the
peopleinvolved. Thejudges get a sense and feel of the situation
and can sizeit up. Isthisparent well-meaning and trying? Could
the parent, with enough support, do a decent job? Look at the
child —isit really fair to say that the child is neglected? Isit
really fair to say that the parent isan abuser? |sit fair to separate
a child from a parent, even when limited parenting skills are
obvious? It's atough call to make such determinations, and |
think that it'sa call that requires aface-to-face look at the people
involved, to be done well.

But when circuit judges say — based on the same sorts of
assessments — that a child should not be found to be neglected, or
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factual issues arose regarding “her [ShacaraH. 5] intent to return, her motivation to provide for
the care of Destiny . . . and Destiny’s actua future.” Rather, than remanding for a
determination of those issues, however, this Court summarily concluded that abandonment had

occurred.

The facts of this case demonstrate, asthe lower court noted in its order,” that the
statutes at issue do not expressly provide a method for dealing with the situation that was
presented below. Certainly, the issues presented in the instant case demonstrate a flaw
inherent to the system for providing financial assistanceto care givers. Apparently, the DHHR
determined that it could not provide K.T. any financial assistance in the care of the child, but

could provide such financia assistance if the child were placed with other persons selected by

that parenta rights should not be terminated, that the court should
give the parent-child relationship another chance — then | sense
that our decisionstoo often tend to find reasons why we shouldn’t
defer to or trust the circuit judge’ s judgment.

Id. at 775, 500 S.E.2d at 888.

In this case, the mgjority simply discarded the lower court’ s determination that
Destiny had not been neglected under our law to expedite the process under which DHHR
could obtain legal custody of thechild. Engaging in statutory “end runs,” such asthat employed
by the magority in this case to obtain the specific result of removing a child from his or her
home, especialy where no statutory basis for the removal exists, can only serve to harm both
the child in the short term and the judicial system in the long run.

*The lower court observed: “ There is some confusion as to how to proceed in
matters such as this. When someone asks, a petition o[f] abuse and neglect may be the only
option, or the only way to handle a situation [such as that presented here by the guardian’s
request for financial assistance].”



the DHHR who were perfect strangers to this little child.

What the mgjority overlooksin its rush to rubberstamp Destiny’ s removal from
the only continuous care givers she had known at the time the petition was filed,? is the critical
issue of the child's psychological and emotional attachment to K.T. This Court has long
advised the DHHR and the courts dealing with these matters that children cannot be plucked
from one home environment, absent emergency situations that were not present here, without
due consideration of the effects on the child and the child’s attachment to caretakers and
siblings. SeelnreBrianD., 194 W.Va. 623, 638, 461 S.E.2d 129, 144 (1995) (recognizing
that “a child has a right to continued association with those to whom he has formed an
emotional bond”) (citing Honaker v. Burnside, 182 W.Va. 448, 452-53, 388 S.E.2d 322, 325-
26 (1989)). Yet, in this case, the child was apparently removed from K.T.’s home with little
concern for these important issues that play an undeniably pivotal role in the child’ s formation

as an individual.

Further troubling is the maority’s use of a validly executed document
transferring physical custody of Destiny to a guardian, ostensibly prepared not for the purpose

of abandoning the child, but to secure the child’'s attainment of proper medica care, if

*Even during the first four and a haf months of Destiny’s life when her mother
was present, K.T. was aso present in Destiny’ slife for amonth and a half of that time period.



necessary, and to alleviate any question of K.T.’slegal right to have Destiny in her physical
custody. While the mgjority makes clear inits opinion that this document on its own was not
evidence of Sharcara H.’s intent to abandon Destiny, my concern is that the decision will
perhaps be relied upon to obtain rulings of abandonment, possibly without the proper statutory
basis, rather than forcing the DHHR to go through the requisite statutory steps of proving that
achild wasin actuality “abused” or “neglected” within the statutory scheme established by the

Legidature. See W.Va. Code 88 49-6-1 to -12.

When the facts of this case are fairly examined, oneis left with a definite sense
that the DHHR has managed to obtain legal custody of Destiny with no proper showing that the
child was “abused” or “neglected” under our law. See W.Va. Code § 49-1-3. Any conclusion
that the mother in thisinstance never intended to return and reclaim her child amounts to rank
speculation on the record before us. In my judgment, it is simply wrong for this Court to
sanction, even indirectly, a finding of abandonment that is grounded in fact on the proper
exercise by the mother of her legal right and duty to provide for the care of her minor child
during an anticipated absence, especidly in light of the fact that there were no findings of
improper care related to the guardian’s (or custodian’s) physical custody of the child.*

Obvioudly, if actua evidence of neglect had been present, this would be an open and shut case.

“A “benefit” to the DHHR that obtains when a child is removed from a home
based on abandonment is that the agency does not have to “make reasonable efforts’ to
preserve the family unit for temporary custody purposes. See W.Va. Code § 49-6-3(d).
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Paradoxically, the child was removed from the home of the only care givers she knew based
primarily on the care givers's professed need of financial assistance and yet, the statutory
definition of a“neglected child” expresdy excludes a determination of neglect based on “lack

of financial means on the part of the parent, guardian or custodian.” W.Va. Code § 49-1-

3(h)(D)(A).

My final concern involves the manner in which the maority grants relief to the
DHHR. Typicaly, in a case where the underlying decision of the circuit court included a
finding of no abuse and/or neglect, and this Court determined that areversal of such decision
was warranted, the matter would be remanded with specific instructions that the lower court
enter an order adjudicating the child to be abused and/or neglected. The magjority opinion lacks
any such direction. Thisis of concern as this Court cannot sua sponte make such a factual
finding. Also missing from the relief delineated in the mgjority opinion is any direction for
the circuit court, upon its entry of afinding of neglect, to proceed to the dispositional phase
of such litigation. See W.Va. Code 8 49-6-5. AsweobservedininreTravisW., 206 W.Va.
478, 525 S.E.2d 669 (1999), “neither this Court nor circuit courts can simply ignore

mandatory procedural requirements.” Id. at 486, 525 S.E.2d at 677.

| am authorized to state that Justice Starcher joins in this concurring and

dissenting opinion.
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